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5TATE OF HINTARHEA

BEFORE THE HOAND 0F

PERSOHMNE]L &ITIAES

TH 'MIE MATTER OF UNFATR LABOR PRACTICE FLE-7H:

AHERTCAN SSSGDTATTON OF DHIYERSTTY
CHATER, AFFiliataa
with tho HATEOMAL AHERTCHH RSAOCTATTON

I'ROFESS0RS, E.M, O,
OF IMIVERSLTE PROFEASORS,
Complainant,
- g -

EASTEAN . HONTANA: COLLEGE,, JN E.
VAN DeWETEHIRG, Prasideni,
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Moy exoeptions hawving besn Eilwd, pursuant to ARM 24, 76, a7y,

to bhe Pindings of Pagt,
Ordor isouvsd an Auguoe 1o, 1979
THE IS FraHE |

matiar aw. fbta FIMAL DADER;

Concluslone of Low and: Rocommended

thls Hoard adopts that Hecommandsd Ordar Im thig

DOARD OF PERSCGHMEL APPERTH

DNTRD this &4¢ day of Dotobar,
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L9¥9,
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CERTIPICATE OF MATLING

ls Tennkfar Jacobhson,
malled a trum and corrace
Following persons on e

L i

M&, Hosomary Boschori
Attormey At Low

214 jfedden-Bngloe Buflding
BM1lings, pr 50101

br. Annekoe-Jdan Acdan
Presidont, BEMC mRIM
Z631 bech Drive

Witiingn, M¥ Ss201

do._ hareby cortlfy and scare- thet T
af the abowve FTHAL ORDER 40 the
“F iy of dotolsr,

1975

Prepident John E. Yan DaWererll
Saatarcn Honcana Calleqo
Billings; MT 58101

Hr_-Staven & Yaldzia
Sttormoy ak Low

Montana Imiversity Syskan
3 -Baukh J.-u:n-_ Chance GulcH
Halenn, SUARL
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| Eastern Montana College, dabin E,

EEFORE THE BOARD OF FERSONNEL APPEALS

In the Matier of Unfalr Laborc
Practice charge Mo, 16-T8:

AmeTican Asscciation of University
Frofessors, E.M.C. chapter, Affiliated
with the Mational American Association
of University Professors,

FTHDINGS 0¥ FALCT,
CONCLOSIONS OF LM,
Al
RECOMHERDEL GROER
Coiplatinant,

Wil

Van devWetering, Prasident,

— e ™ o™ e Simal” " e’ “smmn” o] e e

Responcdsnt.
o ohw RO &R o W @ ok AW
On June 14, 1878, the American Asscoiation of University
Frofessors, Eastern Montana Chepter of the National Amsrican
Asgocintion of University Professoro CEART Y. filed Unfalr Lebor
Fracticen (WLE) charges with Lhe Board of Personnel Appeals
agalnst Eagters Montans College (EMC), John E. Van doWetering,
President, Manktane Univarsity System, oOn August 4, 1%78, AARUF
filed an apenditent to ULF 16-T78 in conplianece with an order
issued by the Board of Parscnnel Appeals on July 24. 1878,
The angnded ULF charged EMC ao followas;
1l “Discrimination in pay schedule with nemhers
0f & bargaining undt 16-5905{c), (8] R.C.M. 1047 (8ic)
f59'15"5[l]ft]r_ifil-
¥ Hegotlating contracts with individual menbers
of a bargaining unit 16-5905(e} R.0.M. 1957 [gic)
[B9-1605{1%{r)].
3. Intérference in the execcice of rights of
enployess guarantesd in Section 3 (59-1603),
SG-1605(a), {h) R.C.M. 1547
A lwaring was held on ULF LE-TE, ar amended, on October S,
1o7a.
THTRODUCT [OH
In Jung &f 1995, the Board of Perconnol Appeale certified a
coalition of the American Federation of Teachers and RAUP
(Conlition} ag the designaced bargaining agent for the faculty ac
Eantern Hontans College. The Coalition and EMC signed a

callective bargaining agreement on Mareh 23, 1996, with &
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retroactive effective date of July 1, 1975.

In April of 18Y7, a decertification petition was [iled by
manbers of the bargeining umit., O Januaky 25, 19%8. 40 decertifis
catlon election was held and the AaUP became Lhe sole bargalnlng
repragentative for the faoulty of Eastern Montana Collage,

Cagas’ interprating the National Labor Aelntions Aot will be
aed 2 pArsuagive autherlty in application of Montana's Collece
Cive Bargainimg Act in accerdanoe with the Montsna fuprene Court's |

holding in State Departmant of Highways va, Bublic Emploves Craft

Council 165 Monk. 24%, 529 324 9HE at 7R7 {1874q],
FINDINGS OF FACT

The Contract

1, §ection 17,200 0f the Collective Bargaining Agreensnt { the

Cantract) between the Coalition and EME reads as Follews:

Thie Agreement ghall be in full foree end affect from

duly 1, 1975, to and ineluding Fone 30, 1977, and shall

b Considersd as reneved from year Lo year thereaftsr

unless either party te this Agreement noblfies the

other pacty ip wilting at least 180 days prior to the

expiration of the contract, or any anriversary date

thareafter, of it desire to medily or tearminate the

Agreenant,

48 Lettara babween Catharine Swzft, Scarr Altoroney, Montans
Unlvergity Syatem and Dr, Staniey Fawcett, Chiss apohkesnan
for the Coalition (Conplainant's Exhibit o, 14) clearly
establish thab the Contract was not opened (or nedification
oY terminated under Section 17.200, The autonatie pepewal
provigion extendod the contract for 1he peciod July T, 1877
through June 30, 1974, The decertcification slection was
held Januacy 28, 1978,

4. On Pebruary 14, 1976, the adninastration of Eastern Montana
College and AMUF agreed in writing te the following:

A, The provigions of the 1975-77 Faculty Contract ghall
perve ag the Interim contract until June 30, 1878, or
until s new contract 14 negotiated and ratified, which-
eyer occura firet.

b. Kegotiations for = new contract ahall conmence immedi-
ately with regard to terme and conditions of enplayment
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Charge Ho, 1
e

and faculty ealaries for the 1977-70 aod 19978=7% coplrac
FERTHE .

(=8 In all places ip tha 1975-77 Faculty Contrack, except
ag poted in [(4) balaw, all reforonces to the Eastern
Montana Callege Faculty Bargaining Cealition alall be
changed fram "Coalition" to WAAUP" to {indicate that the
Eootern HonCana College Chapter of bthe fnmerican Ausoci-
atlon of University Professors is the agent for the |
Faculty.

d. Theo "Coalition-Adninigtration Cormittes" shall he
fanamed the "Faculty-aAdministration Committes.®

EMC and AAUF werbally agresd at the hargaining tahle thac
the provislons of the 1975-77 Faoulty Contract would sarva
an The interim contract beyond the June 30, 1978 date sel
torth in the agreement aigned February 14, 1974,

The 187577 Faculty Contract did not contain a table on
Ralariss for either 1977-78 or 1976-749,

section 11.100, TI, E, of the Faculty Conktract reads in
part:

Future faculty enployed by ENC may net be paid lese

than the appropriate ysar'se floor schedulo salacy, |

However, with consent of the Coalition [AAUP], salaries
may mEceed the floor sehediile.

Tha dalaries of bargaiping unit penbsrn who were wsider

cantract to Eastern for 1976-77 were frozenm by EHC at Che

1F70=T7 level for 1877=-78 and 1%76-79. 'They did not receive

credit for experience sarned after Junes 30, 1977,

Salaries for L1977-74 new faculty hires (pecsons not haolding

g contract with Easteécn for 1976=77) ware #st by EHC as

followsg:

B EMC campirted the "modified years of experlence™ to
tnolude experience earned between July 1, 1976 and
June 30, 1977 . and

B, Uged the floor schednle for 1976-T77 (set forth on page
14 of thd 1975-77 Faculty Contract) to sab the salary

amount .
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¥, ARTF Dargaining unlt menbers were paid different salarles
for 19¥7=78 depending on whether or not they held a contract
With Eastern for 14976=77,

1d.  Correspandence from the adminietration, EMC, to the now
faculty hires for 1978-7% stated salary of fatas based an
experience  earned during the period July 1, 1976 thcough
dune 3D 1974,

11. AL the bargalning ceceion held Septanbor 25, 1898, DM
verhal ly proposed that AAUT agree to the payment of thea
Ealary amounte stated in letters of appaintment sent by Eps
Lo pew faculty hirea for 1978-73. This request was reduced
T Writing in the lebter of October 4, 1978 (Coanplainant's
arhibit #4].

1Z. Correspondence to new faculty menber for 187E-79 staking
salaries lncluded the stalemsnt that suih salaries ware
*subject to collective bargaining,®

13, EMC did set formally confer with AAUP concermning the salary
anounts paid to new laculty for 1977-TG.

Charge Ho, 2
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14. Memorandun regacding offer to Raron Hause from Robeck J.
McHoe To Dr. John Van de Wetering dated April L4, 199y
atateds; "Dy the way, the galacy lewval of §17,150 includes
the summer appointment at a rate of .22 af Tthe teh wonth
conkroct. "

15. President Wan de Welering's lettar of April 1%, 1978 reads
I parts "1 am pleased to offer you an appointment as Sorials
Librarian, «ffective September 1%, 1978 op an acadenic yoar
appointnent at & salary level of $17,15%0, subject ts collec-
Elyve bargaining. The salacy lewel aof §17,150 includes the
aumner appointment at & rate of .22 of your ten nonth con-
trackt .

16- Van de Wetering's kpril 26, 1970 letber to House changed the
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effectiva date from Septomber 15 to Joly 1,
The May 31, 1978 Board of Regents agenda item 20-TO0-ROS7E
reads: “AHause, saran, M.L.5. Serislo/Docunonts Librarian to
raplace Jo Self effective July 1, 1478, SE7,150 1Y

*rubject oollective bargaining! Minutes ashow |tes
approved,
The September 11, 1976 Board of Regonts agenda itom
22-700=-RO0T0 reads: "Correctlons in 1978-79 Contract
*Hause, Aaron, M.L.S.

fR: ferlalesDocuments Libracian 617,150 (EY¥)

TO: SdesrlalesDocumente Librarian £14,572 (AY)

*Eebject o Collective bargaining
John Mchee testified for =MC that the linting af Aacon Hause
ag - an FY employee in [ten 20-T00=ROSTE wasn a mictake and wao
correctad Ly Board Item 22-700-RO%78 at the Boerd of Begents
mesting held Septenbar 11, 1974,
Mark Rider's nume is an the Iisk attached to Che ootobar 4,
1978 lettor from Ken Hickes, Vice President, EMC to Harry
frasphen, SpoXasaman, AAUE. {Complainants exhibit Mo, o)
Sectiono 5:420 and 5.430 of the conbract ara A Follow:

9420 TEACHIKG BEYOND
RETIREMENT AGE

A faculty nembsr who has reached B85 yeurs of age
or who hns caken early retirenant may continue teaching
on annual appolotnent on elither 4 full-time oF part-
Lime basis under the following procedurs:

A written application is submitted to the Adaini-
atrative Unit BHead &t least four months bafore the
retirenent would becone effectiva,

The Faculty membar'a application is submitted to
his departmant for its recommondaticon, The application
18 then subnitted with the departmental recompendsation
Lo the Dean of Che eppropriate school,

Thie recommendations of the Adninistrative Unit
Head and appropriste Dean shall be transmitted to the
Praasident of Eastern Montana College for his recommen—
dation ©o the Hoard of Regents of Higher Education. 1f
the reccmmendation of the Administrative init Head and
appropriate Dean are both negative, the application
Will Es dépmed rejeated.

Ay Decembear 31 of each subsequent yeat the facullby
nambar wlho has reached age 65 ¢r who has taken early
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retirement ghall submit a teguest to contlnue teaching,

Purlog such yeare of concinued Bervice, the Faculty
nenber irvolved shall be entitled to the continuation
of all applicable fringe benefics, with sppropriate
parroll deductian.

The approval of full-time of part-tine teaching
may he continued up to end including the acadamic year
the faculty member attalns age gsranty.

.43 END OF TEHURE

A [aculty membar's tenure automiatically shall
toarminete when the faculty member reaches age 65 and,
thereaftor, the faculty mamber chall be deened to held
a Yaabr-Lo-year contract, in accordance with the retice-
RENL proceduras ast forth abosve,

FHC prasident, John Van DeWataring, wrote a menorandum an
May 2, 13978 in response to a request for informalion from
the President of AMUP bo Dr. Larry Pettit: (ged Complainant'a
exhlibit #13}. Ttem 3 'on poge 2 of the meno to Dr. Anbeke-
Jan Boden reads in part:

Henerally, whab we are able to provide faculty uho wial
to retire early includes: oOne acadenic quarter taaching
ak ane guarter pay until age 65, one. final Bl F-Elinner
Femalon, and tha pay-out on whatover financinl obliga-
tion the Inetitution hag, such as ascoupnlated leave,
accumdlated piok laeave pay, eto.  Thoee who have chogen
Lo retire this year have bean particularly interested

in the opportunity to continue teaching for ane guartes
B yEAT.

The early ratirement agreement belwesn EMC and My, Millsr is

dated June 1, 18YE. The agreenent with Mr. Thonpson in
daibed July 13, 1978,

Oo September S5, 1974, AAUP and PMC reachsd the followling
tentative aoreanant {Hespondents sxhibit H1):

T. 450 Eﬁﬂ%‘f‘FEETIEEmL}FL'

A Tagk Force shall be established by the Faculty-
hdninistration Comnittes, coneisting of two faculty and
two admniniatrators, to recomnend policies and procedires
for early retiremant. The task force shall he aAppointed
when the contract is ratitind,

Final tacommendationn shall becoms effective when
appraved by the AMP and the Ccomissioner of Aigher
Edlucation.

A geparale =pmount of money wae not ideatified as a salacy
poal for the bargaining unit,
Tha contract io silent on the lssue of extra compansaticn

for Eaculby menbora,




[ -27. The enly contract provision pddresing Summer Session is
Sectien 11.300 zetting the formila to be used to get salaries|

2} 28, E.m.Ci'm Frogident testified that the ademinictration uasd

the same procedures for assigning eumner ssssion Faculty in

h 1978-79 ag it did in prior years. I
Ol 29. Karen 0lsen epd Hike Mulloweny are full-bLime faculty mepbecs 1
7 in the Health, Fhysical Education and Recreation Departnent,

a Roren Oksen was acEignad dutles as the asslatant women's

g

basketball coacl and Wike Mulloweny was assigned duties as

10 Lhe men's track coech. Olaen and Mulloweny were sach paid
L 15040 for coaching dutiag.

H DISCUSS Lok

111 Format

The discugnisn fe divided inte Chree separate parts. Each
Wl part deals with one of tha three charges stated in the amnndad
Wl uLe. The language of the clarge and the rofershced gection of
Wil B.o.M., 1947 are included at the beginning aof esch part,

B| part 1, thirge L

9 Plecrinination in pay schedule with menbers of a
i bargaining unit. 1e-5305(z), (&) [sic] R.C.H.,
104

=1 Tha adminfistration at Bastern Mootana College has
failed to negotiate in good faith, The Administra-
tion has applied different pay schedules to the
Faculbty within & single bargaining unit, Faculty
&3 nechers employed before the acadenlc vear 1877=TE
Were nob reinbursed at their current years of

L experience and curcent rank appropriste to the |

¢ extanded 15T5=T77 contract. HNew faculty enployed

2R for 1977=70 and others have boan pald on the bacic l
Gl theirc years oxparlence at the end of the acadenio

- Year 1976-77T while faculty omploved before 18979-TE

5 were paid on the basia of their swperience st the

= end of the acadenic year 1575=7§,

= Section 59=1605 (L){c} R.C.M., 1947
It lg an unfair labor practice for a public employer

C: Lo disoriminate in regarcd to hire o tenure of
arployuent or any ternm or copdition of employment

L b encourage or discourage membership in any Labor

N arganization,

o Bection 5%=1605{1){e) Ls parallsl to Section 8[{a)(3)] of the

Mational Labar Relations Ao, 29 UNCS Seotion 158dai(3). Im
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crder to dhow & violatlion of 59=1605(1)(c} A.C.M., 1947, 4t -dig
nececsary Lo prove or infer (1) enployer discriminativn as. to
hire or tonure &F enployment or any term pr candition of
enpployment; (2} cesulting encouragemont or discauragemeil of
nenecship in a uniony and 13) unlawdul iutEnL-l Employer
discrimination consiste of treatlng like clarses di fferently,
The necesdlty of specific evidence of a discriminatory. motive
depends an which of two gategorien the employer's act falls into:
(1) discriminatory conduct "ipherently destructive of inportan:
aieployee vights, or (2) discrimtnatary conduct having a
“camparatively alight" adverse effect on employes Tighte,

In Creat Dane Trailers; Ine.?, the Supreme Court laid down

the following rTules;

(1] 1f em employer's dicerimination is Hinharently
destructive! of important employea rights, the MGAE can Find that
an unfalf practice has besn committed, even without pBrovE of
antiunion notivation and even if the arployer proves he was
notivated by business reasans.

{2) Lf the effect upon employee rights of an enplover's
disarimination is Ycomparatively solight,” antiunicn motivationp
must ho proved in order to find an unfair practice ooly 1€ the
employer hag proved the discrinination was for Business reanons.

(21 If9it hes been proved that an enployer's dligcripination
could have adversely affactad smployes rights to #aise extent, the
burden is on the smployer to prove that he was motivated by
busifess objsctivas,

Cnoe it has baait proven that the esplover engaged in
dlbcriminatory conduct which could: have advarsely affsctad
fmployee cightc to aome eglent, the burden 1s upon the enployer

Lo establish that it was motivated by legitimate sbjecbives since

1. MLNS w. Brows, 380 US 273, 58 LREH 2663 [1965)

4. NLNE v, Greot Nane Trailers, Inc,, J08 UH34, &% LS
ZLBR(T9aT]

-




proof of motivation is most accessible to him,

Mere protestations that be did not intend bo ERCouTagqa OF
digcourage union menbership ie unavailing vhera a natural
conssyuence af his conduct was puch encouragenant of
diﬂﬂ&urtquncnt-i

By, John E. van deWatering, President, Robert J. McRae,
Adbing headembc Vice-Fresident, and Kennoth Helkes,
Adninistrative Vice-Fresident, testified for the respondent;
Eagtern Montana Collage,

Tha record does not ertablish a legitimabe and substantial
business justification for discriminetion in salaries paid
menisrs. of tha RAUP bargaining unit for 157778 and 1978=79.

Nr. Wan deWetering, President of EHMC, beotifisd that there wae
no intent to discourage or encourage unlon membership,

The fecord doea contain evidence that the motivation for
digorininating in 1978-7% was to 'put as puch money ot front as
pocEihle to be competitive" and "thaot a nunber of very good
candidates in o number of departmants were lost becauvss of the
uncertainty of the dollars offered [subject to collective
barqaining].* This evidonce s insufficient to setablich
gubstuntial buginsess justification.

Secktion 11.100, If, BE. was available an = mechaniam whereby
EMC could kave sought the consent of the bargaining agent to
axceed Lhe floor schedule in paying new Faculty.

L find that EHC's discriminatacy cobduct in peying aimilacly
situated persons in the Bargaining unit different salary rataa
for 1877-78 and 1576-79 could have adversely affected enployoe

Tights Lo some extert. Therefore, EMC had the bsirden to establish

that it'e conduct was motivated by a legitimats and substantisl

justification. EMC failed to meot this Burden of proof.

4. KIERN vy, Grent Dane, Trallevs; Tnv, , ‘suprs oobe ¥,

G.  Hadin Officer's Union of Coessorcial Teleprapher's lnion

v NENE 347 5. 17, 33 LHRH 2517119547
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section Be=1605{1){e), R.C.M,, 1%47:

It 18 an unfair labor practice for a public employer ta
rafnda Lo bargain collentivaly I good faith with s
BEclugive representative.

An anployer's unilateral action in altering Clie tems and

condittong: of émploynent for new hlres without fieat iving

notlee to, and conferring in good falth with, ths union

copatitutes an unlawrul refuisal to hqrgnin.a Wages nre o

nandatory bargaining subject, The enployer must bargain with the

undon on o mandabory subject, Respondent acknowledges that new

enployeas Should have been treated in the same mannsr s old

eaployees, I [(ind that EMC unilaterally changed the wadges of neu

Taculty hires.

Fart

2, charge 2

unitc

Hegotiating contracts with individual nembers of a bargaliing

BO-1605 e} R.O.H., 1947,

The administration at Eastarn Montana College has
bypaesed Lhe exoluaive representative, A AJUP,, by
engaging in negoliations concerning wages, hours, ond
athar conditione of enployment with fooulty perbars on
an individunl bagis since Pebruary 14, 1976,  ‘The
adminiegtraticn aloo has digcussed terms of erployment
Buch es individual salarcies; ctipends above and beyond
the salary schwedule; enrly retirepsnt, mimoer sesaion
eployment, and arrvsngements for 1978 and thereafisrs.

Baction [S-1605015 (&)

It le-an unfair labar practice for m public
aEployer to refuse to bargain collectiwvely in good
faith with an exclusive representative,

Iter 1 of Chargs 24

IHOIVIDAIATL, SALARIES;
Faculty Involwed: Arron Hagee
Hark Hider

Following negotiations [or 1975-1%77 Faculty contract
the Adminlstration reguired all members of the
bargaining unit on 12 month and Fiscel year contracts
o contrAct on bhe hAcadenic year: —The aouece wgesd far
this requirenent by tha Administration was Section
15=000 af the Facolty oontract af 1575=1977.
Librarians forced te go to the Acsdemic year contracts
Whlas

Jir ol

Winnie Griffith
Jaan Mead

b, HIER v. Fate, 340 O.Y8, 736, 50 LERH Z177(1962).

-1 d-




When the Adminietration hired Arron Rauss Lo replace Jo
6Ll a5 a Likrarian and member of bargaining unit he
was hired on & fiscal year contract,

Docunentation; Staff cecomnandacions of the Board
ol Regents meating May 31, 1978, minutes of May 31,
1904, TTan no. Z0=-TOO=REa5740 .,

The adninistration contract proposal of June 24,
1978, to the faculty negotlating team, contained Zection
11.7 in which the Adninistration proposed that all
1ibracians and counselors bé Peturned ta a flecal year
contract basio. Tn the case of Arvobh Hause the adnini-
Elraticn implemented their intent before it wis negoti-
ated inte the contract, HWatk Rider newly hired for tha
academic year of 1970-7%. “Tha Iﬂltiﬂ schedule wag
Clrougvented and without regard to the contrack. arly
known information concerning faculty membar Rider who
wWaB hired as a Mugic Therapist 1@ & meeting gf July 5,
1578 to digscuss his conditions and terme of =mpl adrmant
with the Administration,

T conclude that the listing of Aaron House ag a Flacal FEAT
employes on the May 31, 1976 Board of Regents' agenda was an
error and not unifateral implenentation of the subssgquent admini-
skbration®s bacgaining proposal that lihrarians be returned to a

fincal year conktroct.

The only information In the record concerning Mark Tiider is
the inclusion of his name on the list of now faculty hires for
1998=79 in which E.M.£. requested AAUR to ageee to pay the naw
hires at the rates quoted Lo them in Letters of correspondance
l&ee Complalnent®s Exhibit Ho. @),

Iter 2 of Charga 2

GTIPENLE ABOVE THE SALARY SCHEDULE
Faculbty involwved: Mike Mulloweny £1500.00
Earen Ola4 SlEDD. 00

When faculty is paid stipend above the conteact salaty
gcliedule the money Comsd out of the salary pool. Money
paid ogt of the salary pool must be negotiated when it
l# paid to members of the bargaining unit. Hembhers of
the bargaining unit ware pald stipends for the academic
Year of 1978=1170F without negotiating with the exclusive
bargaining agent.

Ttam 4 of Chacge 2:

EUHHEH SESSI0H  EMPLOYMENT
Faculty inwvalwved: D[dek Edwards
Jere Lee Dobbyns
Two newly hired fatulty for the acadenic year of 1978-7%
Ware promiced gummer Bssslon employment when they wers
hired, S§imultanecusly the administration was denanding
that the bargaining agent, ARUF, negobtiate Blmmer
sesaion employment. It is obvicus fron the proposal
submitted to the BAUP pegotiasting team Section 11.304
that the Administration wants complets control of

=]11=




summer acsslon enploymant and dnplenented that intent
Zefore 10 wan negotiated with tha nirgatning anik,
Fincal yoar contracts were aleo tendered to Lhe above
faculty nepbers, (Faculty mesting notes, May 11, 1978)

In:d, 1. Case &, B Lhe Suprems Couct said:

Care has hoon taken - in the opinlons of the Caupt
Lo regorve o field for ipdividual concracte...
Bacauge there are circumstances in whilch it nay
legally ba usad. Hen conlinue wark alter a
colleciive agreemonl uﬂm:}T:'eu':nd. deapite nego-
tlatlon in goad faith the negotiation may be
dead=locked or delayed; in the interim axpressed
or inplied individual agreemants way be held to
HOVErm.

HWe know of nothing to prewent the enployes's
making any contract |with the amplover] provided
1t 18 not ircongistent with a collective agresmsit
or dong not amount Lo or result from or s not
part of an unfalr labar practics,

Individual contracts may not be availed of to
dafest or delay the pracedurss pregoribed by the
Haticnal Labor Relations Act looking to colleoctive
bargaining.

ITrdividual contracta not used for coercive purposns which
are coneletent with and subservient to the terms of the colleg-
Ltive hargalning agreement are permitted. Individual cantraces
which contimie the atatus guo and do ol contain uwnilateral
changes in cegard to terms and conditions of enployment which sre
gubjects af collectiva bargaining acg parnitisd,

EHMC'e contention that the stipends paid Lo Millzweny and
Olsen and that the Sumer Session Employment of Edwards and
Dobbyns were merely continuatiens of the stotus gua (H uncootras-
dicted. ‘Therefora, 1 fipd the actién of e gettorth dn Itens =
and & of Charge 2 do not violate SE=1E05(1)d<),

ITtem 3 of Charge 2

EARLY HETIREMENT
Faculoy {nwolved: Fred MHiller
i Paul Thoopzon

Menorandum of February 6, 1978 from Fred Miller to Dr.

dJohn Van De wWeteripng concerning his possible sarcly

fetirenent,  GQorreapondence fram Miller to Van de

Wetoring dated March 16, 1%76, in regard to his eariy

retirenent: Memo fram Van de Wetering to Miller on

pregeoling an esrly retironent proposal. Memo of April
14, 1878, from Larry X. Hsnnah, Associate Profedsar,

G, L1, fane Cn. v, MLHE 397 QLB 33F, ¥4 CHEM S501{10&6),
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Communication Arts Department to HMiller in regard to
Hukpar sebsron enployneol and sarly retlrement.

C..Fan] ‘Thompson and the sdrinistration at Bastern

engaged lo negotiations which colmipated in ap eariy

telirenant contract signed by Commissioner Feotit dated

July 14, 1978 Memd to Jay . Kirkpatrick, Interin

Dean fram Tobert J. Mchae, Acting Acadenic Vice

Fresidant, dated May 1, 1978 concerning Thougson early

retirenent and pegotiations for early reticement.

In deternining whather an vnlawful refusal to bargain has
oocurred, usually the conduct of the parties 1g examined to
deternine the presence or absence of subjective Ygood faith®.
Howavar, certeain types of conduct have bssd held "oar gell
vielationd without regard to any compideration of good or bad
Fulth. Unilateral changes by an employer during the course of o
collective bargaining relationship concerning matters wlicl are
praper pubjectns of bargaining are normally regarded ag "papr se!
refuAale Lo I:In'l:g'a'l.n.T

“ection 9.420 of the Contract sets forth a procedure undat
which "|a] Faculty member. . . who, has taken parly reticement may
continue teaching on an annual AppolntneEnt an cither 4 Full-tine
or part-time basig.!

ENC'd agreement with Hr. Thompsen states: that be will ke
cffarad to tesch during one academic guarter each year Lhrough
bhe gpring of 1983, The agreenent with Hiller states thHat he
will havwe the option of teaching one gquarter per yaar through
1982, Tha fact that the ageoements provided for tesching for ene
gquarker tipe for i period longer than ame Year 18 inconsiotent
With Section 9.4220 &f ths contraoct.

B0 contancds that the action taken by then ln entering into
the retirenent agresments with Miller and Thompson ace within the
gcope of the Hanagement Bights Cleuse. ar in the altarnative that
AAUT walved its right to challenge thess agresments by its fallure
to negotiate retirement benefits into the 1975-77 cantract or to

Propoga ANyThing during current negotiaticns,

I, HIRD vw. Katz; awpra note 5.
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The HManagement Rights {lause of the contract, 7,000, reads
in pact:

The polizies of the Board and the College shall
extend, oXcept as maodifiod Ly Chis agrecment, [o the
following: (b} hive, promote, transfer, asoign and
cefain Faculiy,

Any specific provision in che Contract is controlllmg over
the general powers of the Management Righits ©lauce.

Bafors concluding that AAUP had waivad lte right to harealn
retlrepent benalite during the negotistions which culninated in
the L975-77 contract it would be necessery to ovaluate those
neqetiations in regard to the subject of retivement bepefitas and
datarmlne whethar or nol the matter was "Fiilly discusaad" ar
*conaciously explored" and "consciously yvielded.® ‘The record
does not contain the evidence necessary to make this fincding,

The remaining question in regard to the setirenant gopes—
mentE i whether or not the union waived its cight to bargain
aftnr it had knowlodge of the actian of EMO dn regard to the
pending agreement with Thompeon and Milloer. ‘The duty to bargain
ariges upon tequect, and where sn opporcunity exists to bargain

but no reguest iz made a walver nay reaulr,

ARUT received notice of EMC's action in regard to retirsment

| upon reseipt of Dr. Van deWetering's nema of May 22, 1374, Tho

retiTemant agreempent with Miller was signad nine days later apd
the ohe witls Thompsan, Jily 13, 1978, In the interin on June 14,
19768, ArUF filed ULP 16-78 charging EMC with failure to barguin
in good faith in regard te the reticement agresmenty,

The Contract between IMC and ARUF was in effect st the bime
EMC slgned individial agreements with Mr. Thompaan and Mr. Miller:
In addition EMC and AAUPR ware - in the process of negotiating a new

col lagtive bargaining agresment,

o - Esdicehir, Hid footh Hospicol, 231 MERE 10%, 06 LOEM 1STE (169%).
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EMC afid AAUP reached tentative agreement on 8 retivenent
provision on September 5, 1970,

1 find that AAUP did not waive it's right to bBacgain TetiTo-
mant benefits and that ENC's agreonents with Wr. Thangson and Mr.
Hillar contained A provision inconsistent with an oxiating collec=
tive bargaining agresment. Therefore, I find that EHC did vielate
RCH 59-1605{1)(e) in negotiating the retiromant gpreensEnts witl

M. Thompson and Hr. Miller.

PFart 3, Ehargu 3

Intorference in the siercise of riqlits of eoployees
guarantead in Section 3{59-1603}, S9-1R05¢a), [b)
ﬁrr-erJ| J_'H-ll'll_

Tha Tresident of Eastern Maontana Colleqge has
called faculty meetingo at which articles of the
contraclh and matters under negotiation were placed op
Chie agends and dliscussed on Fabiruacy 28, 1978: Aprll 4,
1978 May 2, 1978 and May 16, i9va,

Section S9-1640373%:

Labor organizations designed in accordance with
Lhe provicions of thic act are responsible for repre-
Eenting the interest of all employees 1n Ele exciusive
bargaining unit without discrimination for the purposes
of callective bargaining with respect to rates of pay,
hours, fringe benefits snd other condilions of employ-
mnent.

Eection S9-<1605[L]fakibi

It 13 an unfair lobor practice for = public employer
Lo (&) fnterfers with, restrain, or coerce enplovess in
the exercise of the rights guarantesd lo section 58=1803
al this act; {(b) doninata, Interfere or assist in the
formation or adminfistration of any labor organdizaticn: ...

Section 59-1505{1)[a) and {b) is parallsl to Bectidn A{d)(1]
and (2} of the NLRA {20 USCS Section 15B{ajf1) and (2}} There
is po provision in the Montana Aot similar to NLRA Ssction 8{c):

Tha expressing of any wviewd, arguments, ar ocpinion or

the dissemlination thereof, whather in written, printed,

grapilc or wisiual form, shall not constitute or be

evidence of an unfair labor practice under any of the

provisions of thia Act, Lf such expressions contaln ne

threat of reprisal aor force or promies of bepefit.

Howewvarn, bhe D.5. Supreme Court in HLER v, Glssel ?3ch1nnu

held that Ssction B{c) of the HLEA "merely inploments the First

4, o Gienel BPacking Ce., 355 068, 575, J1 Q&8RN 25E1 cel den 3906 0.5
258 [ 19al].
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Anendmant by requiring that the expression of any views, argupent
or opinien" shall not be "avidence of an unfair labar prasrice®
680 long as Auch expression coptaine "no thrant of reprisal ar
Forge or promige of benefit in violation of ‘Saction Blaj{1}."

Tegtimony by KAUP members in regard to charge 3 enphanized
Eha [acl that John Yan dewetering {8 the President of EMC and
becouse of that fact his discussing subject natters under fegobl-
ation at a faculty mecting lnterfered with the rights of wenbars
0f the bargaining unit.

Evidence for the conplainant does not address the content of
the remarks made by Dr, Van dewetering bevoid the aubijest matter
discucaad,

An angloyer's free speech right to compunicate his wviews to
hic emplovess in firnly ectablisbed and cannot bLe infringed uwpen
by tha board, 1!

[ find that complainant has not shown that EMC viclated
L9=1605E[L]{a] oo {b).

CONCLAS [ONS 0F LAy

I [lnd that E.M.C.ovialated Section 59=1605(1)(c} and {e)
R.C.M., 1947 by unilaterally altering the salavies For zew hireo
for Lhe yepro 199978 amd L1970-756,

I fled that E.M.C, did violate Section 53=1605(1){e} an
npecified in Item 3 of Charge 2 But did not vislate Sectiesn
59=-1605(1 e} as specified in Ttamd 1, %, and &4 of Charge 2,

I find that B.H.C, did ot vialate EO-1605{1)(a) and {b} as
sbaited in Chacge 3 of ULE 1o-THE_

I, RLER v, Gigsel, supra sote 90

LEGIT
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AECCHMMENNED ORDER

The lhearing an amended ULF 1678 wadg held on Octobsr 5,
L978. Since the hearing, EMC and AAUP have successfally
hegotiated a Collective Rargaining Agreenent effective July 1,
1877 through June 30, 149%5. The fact that the efforts of the
parties culminated in a negotiated contract Apdake directly to
the igeus of bargaining in-good faith, The negotiated contract
remedied the 59-16085 (1) (e} R.CiH., 1947 [Fo-31=-40145) Mona]
wiolatione, Thersfore, thia reécommended crder containg no addi-
Lional remodies for the E9-1605 (1) [(a] R.C.M., 1937 vielaticns."

Eantern Montana College is CHDERED to cease and desiat
violating 59-1c0% (1) (), K.C-M., 18947 [319-31=401{3) MCA] by
paying now Faculty hirved a different salary than the alary paid
gimilarly situated faculty members.

Dated this ﬂdﬂ}' of ‘August 1979,

BOARD OF FERSONNEL AVPERLY

By .#2%¥£i§gﬂdﬁ_—
Rathfyn Walher

Hearing Examinm:

ROTICE
Written axceptlons may be filed to thece Findings ¢fF Fact,
Canclusions of Law, and Becommended Ordec within twonty daye
aftar decvice thearesf. 1f no exceprions are filed with the Board
of Peraounel Appeals within that period of Eime, the Recammended
Order ghall become the Final Order of the Soard of Peraonnel
fppesls. Exceptions shall bBe addressed to the Board of Personnel

hpperls, Capitol Station, Relena, Mantane 59807.

LE. Coaplidnest sequestel a repedy cegacding the furmishing of informacion
te Lhe exclugive bargalaing copresnotetive,  ULE 16-7& did not charge MG
with tadlure te supply informotian,
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